IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS ( PHENTERM NE/ ) MDL DOCKET NO. 1203
FENFLURAM NE/ DEXFENFLURAM NE) )
PRODUCTS LI ABI LI TY LI TI GATI ON

TH S DOCUMENT RELATES TO

MELI SSA WALKER, et al.

V.

WYETH, et al. ClVIL ACTI ON NO 03-20566
MEMORANDUM AND PRETRI AL ORDER NO.

Bartle, C. J. February 12, 2007

Before this court is the notion of defendant Weth
Inc.' to enforce the Diet Drug Nationwi de Cl ass Action Settlenent
Agreenment ("Settlement Agreenent”) against plaintiff C ass
Menbers Melissa Wal ker and Kevin Wal ker. The Settl| enent
Agreenment was approved by this court as part of our continuing
jurisdiction over Multi-District Litigation No. 1203 invol ving
the diet drugs Pondimn and Redux. See Pretrial Oder ("PTO")
No. 1415. Weth argues that Melissa and Kevin Wal ker have failed
properly to opt out of the Settlenent Agreenent and are therefore
barred under its terns fromproceeding with their state court

action against Weth. Plaintiffs argue excusabl e negl ect.

1. Effective March 11, 2002 Anerican Home Products changed its
name to Weth, Inc.



According to plaintiffs, M. Wl ker used the diet drugs
Pondi m n and Redux in 1996. |In the sumrer of 2002 she began to
experience health problens and sought nedical attention. An
echocar di ogram perforned on Cctober 3, 2002 showed that there was
damage to her aortic valve. Her doctors concluded that she
needed val ve repl acenent surgery.

On August 1, 2002, prior to her echocardi ogram M.
Wal ker, with the help of her attorney, Robert M Behlen, Esquire,
subnmitted a conpleted Initial Opt-Qut form? commonly referred to
as the Orange Form #1.%® The deadline for submtting Orange Form
#1, however, was March 30, 2000. PTO No. 997 at {1 19. M.
Behl en maintains that his intention was to submt an Internediate
Opt-Qut form comonly referred to as Orange Form #2, but in
error used Orange Form #1. C ass Menbers who properly exercise
an Internediate Opt-Qut may sue Weth for conpensatory damages,
subject to certain restrictions in the Settlenent Agreement. See
Settlenent Agreenent 8 IV.D.3.c. The deadline for submtting
Orange Form #2 was May 3, 2003. [|d. at 8§ IV.D. 3. b.

On March 27, 2003, plaintiffs filed suit agai nst Weth
in the District Court of Ceveland County, Cklahonma. Weth

requested that plaintiffs anend their state court petition to

2. Cl ass Menbers who properly exercise an Initial Opt-Qut "may
initiate, continue wth, or otherw se prosecute any |egal claint
agai nst Weth without being limted by the Settlenent Agreenent.
Settl enent Agreement § IV.D. 2.c.

3. The various fornms used in the course of inplenenting the
Settlenment Agreenent are commonly identified by their color.
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wi thdraw their claimfor punitive damages, as required under the
terms of the Settlenent Agreenent's Internediate Opt-Qut. A
letter sent by Weth's attorneys to plaintiffs on July 18, 2003
shows that both parties were under the inpression that M. Wl ker
had exercised her Internmediate Opt-Qut right. Pls.'” Cop'nto
Def.'s Mot. to Enforce, Ex. 2. The letter read, in part, "Qur
records reflect that your client, Melissa Wal ker has purported to

exercise an Internediate Opt-Qut right." 1d. (enphasis added).

Begi nning in md-2004, after the plaintiffs anmended
their petition to conformto the terns of the Internediate Opt-
Qut, the parties proceeded with discovery. Witten discovery
requests were exchanged, nunerous depositions were taken, and
case specific expert reports were prepared and given to
defendant. It was not until Novenmber 9, 2004 that Weth's
attorneys wote to M. Behlen informng himthat plaintiffs' opt-
out was invalid. Def. Mem, Ex. 8. The letter read, "W just

determned that Ms. Walker's purported initial opt-out fromthe

Nati onwi de Cl ass Action Settlenent was ineffective because it was
over two years late.” Id.

Plaintiffs concede that they did not properly effect an
Internmediate Opt-Qut of the Settlement Agreenent by filing the
Initial Opt-Qut form The Notice of Final Judicial Approval of
the Settl enent Agreenent contai ned extensive instructions
regarding the requirenents to file an Internediate Opt-Qut. The

Notice, which requires the subm ssion of Orange Form #2, read:



To exercise an Internediate Opt-Qut right, an
otherwise eligible Diet Drug User (or
Representative Claimant of a Diet Drug User)
nmust conplete and sign the ORANGE Form #2
that is included with this Notice. The d ass
Menber exercising the opt-out nmust mail the
original of the signed ORANGE Form #2 to the
Trust and nmail a copy of it to AHP, as
instructed in the ORANGE Form #2. Both
mai | i ngs nust be postnmarked no | ater than
May 3, 2003.

O ficial Notice of Final Judicial Approval at 15.

However, the deadlines inposed by the Settl enent
Agreenent may be extended if a party can show his or her failure
to neet the deadlines was due to "excusable neglect."* Inlnre

Ot hopedic Bone Screw Prods. Liab. Litig., 246 F.3d 315, 323 (3d

Cir. 2001), our Court of Appeals reiterated the Suprene Court's

anal ysis of excusable neglect as set forth in Pioneer Inv. Servs.

Co. v. Brunswi ck Assocs. Ltd. P'ship., 507 U S. 380 (1993). Four

factors shoul d be eval uated when deci di ng whet her excusabl e

negl ect exists: (1) the danger of prejudice to the non-novant;
(2) the length of the delay and its potential effect on judicial
proceedi ngs; (3) the reason for the delay, including whether it
was Within the reasonable control of the novant; and (4) whether
t he novant acted in good faith. Pioneer, 507 U S. at 395; Bone
Screw, 246 F.3d at 322-23. W will address each of these factors

in turn.

4. Plaintiffs have not filed a notion seeki ng an extensi on of the
I nternedi ate Opt-CQut deadline but have asked the court to grant
such an extension in light of Weth's nmotion to enforce the

Settl ement Agreenent.
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The danger of prejudice to Weth is mnimal. There is
no substantive difference between Orange Form #1 and Orange Form
#2. Weth was therefore not deprived of any infornmation about
Ms. Wal ker or her claimby receiving Orange Form #1 i nstead of
Orange Form #2. |If we deny Weth's notion and all ow Ms. Wl ker
to proceed as an Internediate Opt-Qut, Weth, of course, wll
have to litigate this case and incur the rel ated expenses.
Nonet hel ess, the parties have al ready taken substantial steps
toward that end and Weth has, up to this point, fully expected
it to proceed. The absence of Orange Form #2 was obvi ous from
t he begi nning, but Weth did nothing about it for al nost twenty
nonths after the lawsuit was instituted. This is not a situation
where Weth was suddenly forced to defend against a claim
unbeknownst to it and years after the fact.

Mor eover, there has been no delay and no adverse effect
on judicial proceedings because of plaintiffs' failure to file
Orange Form #2. The Orange Form #1 was submitted during the tine
period allowed for Orange Form #2. The | awsuit agai nst Weth was
filed in March 2003, and no del ay has occurred because of the
absence of Orange Form #2. |Indeed, all have treated Orange Form
#1 as the trigger for a tinely Internediate Opt-Qut until Weth
di scovered the error on Novenber 9, 2004, which, as noted above,
was al nost twenty nonths after the lawsuit was filed. It is now
much too late for Weth to cry foul

In the broader context of the Settlenment Agreenent, we

have no reason to believe that finding excusable neglect in this
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instance will open the flood gates to other Cl ass Menbers seeking
to exercise an Internediate Opt-Qut. The circunstances presented
here are unusual, if not unique.

"[C]lients nmust be held accountable for the acts and
om ssions of their attorneys.”™ Pioneer, 507 U S. at 396. M.
Behlen's adm ssion that it was his error that caused plaintiffs
to submt Orange Form #1 instead of Orange Form #2 would normal |y
not be sufficient to find excusable neglect. M. Behlen's
m st ake, however, seens to be nothing nore than a clerical
error—an error which was obvious on its face and about which
Weth did nothing for close to two years. No prejudice has
occurred to Weth, and no delay has occurred. Furthernore, we
find plaintiffs and M. Behlen acted in good faith to exercise
the Wal kers' Internmediate Opt-CQut right.

Accordingly, plaintiffs' failure to file Orange Form #2
to meet the Internediate Opt-Qut deadline was due to excusabl e
negl ect, and the notion of Weth to enforce the Settl enent

Agreenent will be deni ed.
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AND NOW on this 12th day of February, 2007, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) defendant's notion to enforce the Settl enent
Agreenment and PTO No. 1415 agai nst Cl ass Menber Melissa Wl ker
and derivative claimant Kevin Wal ker is DEN ED; and

(2) plaintiffs shall have 30 days fromthis Order to
submit the proper Internediate Opt-Qut formin accordance with
the Settl enent Agreenent.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



